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Dian Liang Zhang, a native and citizen of China, petitions for review of the

Board of Immigration Appeals’ (“BIA”) order summarily affirming the 

Immigration Judge’s (“IJ”) order denying his motion to reopen.  We have 
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jurisdiction pursuant to 8 U.S.C. § 1252.  We review for abuse of discretion the 

BIA’s ruling on a motion to reopen, Lo v. Ashcroft, 341 F.3d 934, 937 (9th Cir. 

2003), and we grant the petition for review, and remand for further proceedings.  

Zhang’s motion to reopen included a declaration stating that Zhang 

failed to appear at his hearing because he called his former counsel’s office and 

was told the wrong time of the hearing.  The IJ reasoned that he need not reach

Zhang’s ineffective assistance of counsel claim because misinformation from

former counsel regarding a hearing time does not rise to the level of exceptional

circumstance.  See Monjaraz-Munoz v. INS, 327 F.3d 892, 897 (9th Cir. 2003)

(holding that failure to appear based on negligent advice of attorney’s agent

constituted an exceptional circumstance).  Because providing the wrong time of a

hearing can constitute ineffective assistance of counsel, and because ineffective

assistance of counsel constitutes an “exceptional circumstance,” see 8 U.S.C. §

1229a(e)(1);  Lo, 341 F.3d at 936-7, we reverse and remand to the agency to

reopen the proceedings and consider the merits of Zhang’s applications for relief.  

PETITION FOR REVIEW GRANTED; REMANDED. 


